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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge WIlliam A Pope, |1, issued in this
proceedi ng on June 20, 1991, at the conclusion of an evidentiary
hearing." By that decision, the |aw judge affirnmed the
Adm nistrator's all egations of violations of sections 91.79(c)

and 91.9 of the Federal Aviation Regulations (FAR), 14 CFR Part

'An excerpt of the hearing transcript containing the initial
decision is attached.
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91.° The law judge did not affirmthe sixty-day suspension of
respondent's commercial pilot certificate ordered by the
Adm ni strator, because respondent tinely filed a report of the
i nci dent under the provisions of the Aviation Safety Reporting
Program ( ASRP) . °

The facts underlying the conplaint involve respondent's
operation of a hot air balloon on June 15, 1988. Respondent is
all eged to have flown over an operating rock quarry at an
altitude of less than 500 feet during his approach to land in an
adj acent alfalfa field. According to the conplaining wtness,
the vice president and nanager of the quarry, he observed
respondent fly low over 6 to 8 trucks, their drivers, a
Caterpillar-type front end | oader and its operator, and 20 to 22
workers in the quarry area. Wen the quarry nmanager first saw

the balloon fromhis office, the basket appeared to be

’FAR 88 91.79(c) and 91.9 provided at the time of the
i nci dent as foll ows:

"§ 91.79 Mninmum safe altitudes:; general.

Except when necessary for takeoff or |anding, no person may
operate an aircraft below the follow ng altitudes...

(c) Over other than congested areas. An altitude of 500 feet
above the surface except over open water or sparsely popul ated
areas. |In that case, the aircraft may not be operated cl oser
than 500 feet to any person, vessel, vehicle, or structure.

8§ 91.9 Careless or reckl ess operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

*The Administrator, who has filed a reply brief, did not
appeal the sanction waiver.
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approximately 20 to 25 feet above stockpiles of crushed rock
whi ch were thensel ves 25 feet high. The quarry nmanager testified
that he then junped into his truck and gave chase. He clains
that as he reached the top of the ranp of the quarry hole, he saw
t he ball oon descend below the rim He then drove down the ranp
along the wall of the quarry hole until he was approximately 75
feet belowthe rim He clains that by then the basket had
descended to his "eye-level." The quarry manager yelled at
respondent, demanding that he leave. He admts that he was very
angry, because he considered respondent's presence extrenely
dangerous to his workers, respondent's balloon, and to his
passengers.® Eventually, respondent fired up his balloon and
ascended fromthe quarry hole.

A front-end | oader operator also testified that he recalled
an i ncident when he observed a balloon fly at an altitude of 60
or 70 feet over the quarry, towards the quarry hole. He was not
certain of the day of this particular incident, but he testified
that he has seen many balloons fly over the area and this one
occasi on was noteworthy because the balloon was so | ow, and
because the quarry nmanager chased the balloon in his truck. The
quarry manager subsequently filed a conplaint wwth the Federal

Avi ati on Adm ni strati on.

‘Respondent cl aimed that he knew that there woul d be no
danger of blasting that day, because there had already been
bl asting a few days before. However, the quarry nmanager and a
front-end | oader operator both testified that there really is no
set schedule for blasting in that quarry.
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According to respondent, he never intended to land in the
quarry, which he agrees woul d have been an inappropriate |anding
site. H's chosen landing site was an alfalfa field on the other
side of the quarry. As he approached the alfalfa field, using a
st ep-down nethod to descend, he was unexpectedly caught by a
turning current to the left which turned the balloon back over
the quarry area.’” He explains that as he went over the quarry
hole at an altitude of 100 feet on his approach to | and, he
nmerely shut off the burner because there was a | ot of noise
comng fromthe conveyers, and he wanted to hear what the quarry
manager was saying to him Wiile in so doing he may have
dropped 50 feet or thereabouts, he clains that he never went
below the rimof the quarry hole.

The | aw judge nade credibility determ nations in favor of
both parties. He accepted respondent's claimthat he never
intended to cross over the quarry, but he found as a matter of
fact that respondent did operate the ball oon over the quarry
bel ow the altitude mnimuns. The |aw judge al so found that
respondent did descend below the rimof the quarry hole, albeit

i nadvertently, in order to hear what the quarry manager was

*Respondent presented an expert ball ooni st who testified
that using a step-down techni que was appropriate. According to
the expert, a balloonist can react to an unexpected turn because
of the wwind within 2 or 3 seconds by using his burner as a brake
and adjusting the altitude with short burns. A balloonist who
served as a nenber of the chase crew that day testified that she
followed the balloon at all tinmes, and only |lost sight of it for
a few mnutes, over the quarry. She clains that respondent's
bal | oon was at an altitude of 200-300 feet before he reached the
quarry, and at about 150 feet when she regai ned sight of it.
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saying to him Finally, the | aw judge concl uded that because
operating a hot air balloon at a | ow | evel over an operating
quarry is inherently dangerous, the alfalfa field adjacent to it
was an unsuitable landing site, thereby rejecting respondent's
| egal argunent that even if his flight was bel ow m ni muns, it
coul d be excused under the prefatory | anguage of FAR section
91.79, which provides an exception to the altitude m ni munms when
low altitude is necessary for takeoff or |anding. Because the
|l ow flight was inadvertent, the |aw judge found that the sanction
coul d be wai ved under the ASRP.

Respondent asserts on appeal that the Adm nistrator failed
to produce sufficient reliable evidence to sustain the FAR
viol ations, couching his argunment in ternms of an attack on the
credibility of the quarry manager. W will not overturn
credibility determ nations of a | aw judge absent evi dence that
his findings are arbitrary and capricious or based on inherently

i ncredi bl e evidence. See Adnministrator v. Pullaro, NTSB O der No.

EA- 3495 at 3 (1992), and cases cited therein. Respondent fails
to offer us a persuasive reason to overturn the factual findings
here. In any event, respondent fails to acknow edge in his
appeal that he admtted on the stand that he operated the ball oon
below the requisite altitude m ninmuns while over the quarry area,
and, nore significantly, when he was over the quarry hole.

In the Board' s view, the evidence concerning the events
whi ch took place in, above, and around the quarry hole

i ndependent|ly supports the findings of violations of the
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regul ati ons. Respondent clains he canme no closer to the quarry
manager than 150 feet; the manager clains it was 50 to 75 feet.
Regar dl ess of whose version of the events is accepted, there is
no question but that respondent's balloon canme inpermssibly
close, i.e., less than 500 feet, to the quarry manager and his
vehi cl e.

Respondent argues, nonethel ess, that he should be excused
fromthis portion of the Iow flight because the quarry manager
brought it upon hinself, by chasing and yelling at respondent.
We disagree. W are unaware of any Board precedent which stands
for the proposition that one may operate bel ow altitude m ni muns
with the express or inplied consent of those on the ground.®
Once respondent found hinself over the quarry hole, he should
have i mmedi ately taken action to extricate hinself fromthe
situation. Instead, he nonentarily turned off his burners,
causing himto descend too close to those below him’ This
action was clearly careless and potentially dangerous to those

persons in the quarry hole, as well as to hinself, his

°I'n support of his argunent respondent cites an initial
deci sion where the | aw judge excused a landing in a residenti al
subdi vi si on because the property owner had given that respondent
permssion to land. That decision was reversed by the Board on
appeal by the Adm nistrator. Admnistrator v. Pringle, NTSB
Order No. EA-3428 (1991). Respondent's reliance on Adm nistrator

V. Zito, NISB Order No. EA-2955 (1989) is also msplaced. The

i ssue of whether a |anding site may be rendered unsuitable
because the area adjacent to it is unsuitable was not before the
Board in that appeal.

I'n addition to the quarry manager on the ranp, there were
workers in the pit bel ow



passengers, and his balloon.®

Finally, respondent argues that the |law judge erred in
finding that his low flight should not be excused even though it
occurred during an approach to land. W think that the | aw
judge's legal analysis is correct on this point. Board precedent
is clear that the prefatory | anguage of 91.79 will not serve to
excuse a pilot unless the evidence establishes that the chosen

| anding site was suitable. Administrator v. Cory, NISB Order No.

EA- 2767 at 6 (1988), citing Admnistrator v. Rees, 4 NISB 1323

(1984). In Rees we found that the question of suitability of a
| anding site may include an evaluation in terns of the necessity
for landing there, as opposed to another site which would not
entail the sane risks to persons and property bel ow the | andi ng
site. W concur in the law judge's finding here that this
alfalfa field was not a suitable | anding site because of its
proximty to an operating quarry, particularly in |ight of
respondent's own expert w tnesses' testinony that his ball oon
could be bl own over the quarry at any given point in tine.
Respondent offers no reason why he could not have chosen a
| andi ng site which woul d have presented |l ess of a potential for
danger to his balloon and to persons and property on the ground.
In any event, even if respondent was accidently bl own over the
guarry during the | anding procedure, his decision to turn off his

burners, which resulted in his descent into the quarry hole, was

*According to the evidence, debris fromblasting can fly in
all directions, up to 75 feet.
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not a maneuver whi ch was necessary for his |landing, and therefore
the prefatory | anguage cannot serve to excuse that portion of his
operation below the mninmumaltitudes set forth in FAR section

91.79(c).

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The Admnistrator's order, as nodified by the |aw judge's
initial decision waiving sanction, and the initial decision, are

af firned.

VOGI, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



